Draft
CONCEPT 
Of the draft law on the reform of the Supreme Court of Justice

I. Description of the problem
In recent years, the credibility of justice has been severely affected, stemming from inappropriate influence both from within and outside (including political influences), but also due to the integrity of some actors of the judicial system.
The Supreme Court of Justice (hereafter —SCJ) should be the forum of last resort to remedy the illegalities admitted by the lower level courts. Currently it has not been possible to ensure an uniform and stabil judicial practice that will inspire trust in the judiciary, as confirmed by judgments of the European Court v. the Republic of Moldova. 
Over time, the SCJ has issued numerous controversial solutions and there have been many reasonable suspicions about the promotion of judges to the SCJ for reasons other than professionalism. Similarly, the adoption of new judgments on the merits of the case without objective justification and for reasons which do not appear persuasive entails a breach of legal certainty.

II. Structure and objectives of the future draft law
The government is planning a profound reform of both the judiciary in general and the SCJ in particular. The aim of the reform is to strengthen the independence and individual accountability of judges and the judiciary as a whole. Without essential changes at the level of the SCJ, this is not possible to promote within other level courts in the judiciary. 
The effective implementation of the proposed reform involves both the adoption of a new law on the SCJ and changes in the procedural codes and a series of other related laws.
The reform of the SCJ is necessary in the context of the constitutional amendments that entered into force on 1 April 2022, which excluded the requirement for SCJ judges to be career judges. The reform of the SCJ also will be necessary in the context of the vetting of the judiciary, where the SCJ will have the role of verifying the legality of decisions on vetting of judges and prosecutors. 
The Concept was prepared following an analysis of the organisation and operation of the supreme courts of other states (Estonia, Finland, Great Britain), as well as the European Court of Human Rights (ECtHR).
The law on the SCJ (in new drafting) will remain the main law governing the organisation and activity of the SCJ. The work and organisation of the SCJ will also be governed by other laws, such as the procedural codes, the law on the status of the judge, or the law on judicial organisation.
It is proposed that the internal organisation of the SCJ be regulated in the SCJ Regulation, which will be adopted by the SCJ Plenary. În that way, it will be ensured a greater flexibility in the work and administration of the SCJ, a model inspired by the CtEDO. The SCJ Regulation cannot be contrary to the laws adopted by Parliament. 
At the same time as the Law is adopted, the procedure for examining cases by the SCJ will also be amended and =the grounds for second appeal will be narrowed.

III. Powers of the SCJ after the reorganization
The following powers are proposed for the Supreme Court of Justice:
a) ensuring uniform interpretation and application of the law by the courts;
b) examining as first instance the categories of cases established by law;
c) examining cases of the highest social and legal importance as a court of appeal, as well as those that reveal particularly severe violations of the law and human rights;
d) request the Constitutional Court to rule on the constitutionality of legal acts. 

As mentioned, one of the objectives of the future draft is to make the SCJ the lead authority that will focus on ensuring uniform interpretation and application of the law in the justice system. In order to ensure uniform interpretation and application of the law, the SCJ will be able to undertake a series of measures set out in the law, the list of which will not be exhaustive: 
· publish summaries of case laws; 
· develop and publish guidelines on the application of procedural legislation (similar to the EctHR) and criminal sentences (similar to Romania and other countries); 
· at the request of the courts, it will issue advisory opinions (similar to the European Court of Justice and the ECtHR);
· it will be able to issue binding decisions on the course of action in the interest of the law. 

As a court of appeal, SCSJ will hear cases of the highest social and legal importance. The law will introduce a dedicated ground for dismissing appeals which are technically qualify for appeal, but do not have sufficient legal or social significance. 
At the same time, given the fact that the state of the justice system in the country remains critical, it is proposed that the SCJ retain jurisdiction to hear cases that reveal particularly serious violations of the law and human rights. Procedural codes will be amended to allow for the examination of evidence in situations where second appeal decisions are arbitrary or based on a manifestly unreasonable assessment of evidence. It is proposed that the SCJ should inform the Judicial Inspection if it allows the second appeal on this basis.
The SCJ will examine as first instance court the categories of cases established by law. The SCJ will also examine as first instance appeals against decisions of the SCM and the Superior Council of Prosecutors (SCP). These disputes are proposed to be examined by a panel of judges whose decision will be irrevocable. This procedure should be introduced in view of the importance of the social relations decided by these acts and the need for their swift solution. The SCJ will be able to continue to adopt the decisions of the SCJ Plenary if it deems it necessary.
It is proposed to regulate in detail in the SCJ law the application in the interest of the law, which can be brought in criminal as well as civil and administrative proceedings. In order to avoid contradictions and in view of the nature of the application in the interest of the law, which does not concern and cannot affect the parties in any proceedings, the application in the interest of the law will be excluded from the Code of Criminal Procedure. Hence, the application in the interest of the law will be regulated by the SCJ law only. The right to submit such an application would vest in the Chairman of the SCJ, Prosecutor General, Chairmans of  the courts, Chairman of the Bar Association, Bar Associations or 3 judges from SCJ. Details of the procedure for examining the approach in the interest of the law will be specified in the SCJ Regulation.

IV. Judges of the SCJ
The experience of other countries confirms that supreme courts with a large number of judges are not very effective in streamlining judicial practice, which should be their main task. 
It is proposed to reorganize the SCJ by 1 June 2023. After the reorganization, the court will have 20 judges, meaning by 13 less than at present, i.e. 13 of which could be career judges, and 7 could be chosen from among lawyers, prosecutors and law teachers. For example, the Estonian SCJ has 19 judges, however in Estonia the SCJ also operates as a constitutional court. A close number (18 judges) includes the Finnish SCJ. 
The number of 20 SCJ judges was selected, also based on the new competence of the SCJ. It will thus take decisions on admissible second appeals in panels of 3, 5 and 9 judges, and actions in the interest of the law will be examined in a panel of 11 judges. 
Candidates will be selected by SCM in a public merit-based competition. The criteria will refer to: legal competence; university degree in law or other equivalent law studies (including from abroad or Soviet Union); no criminal record; knowledge of the state language; at least 8 years of de facto work experience as a judge, at least 6 years of de facto work experience as a judge at the Constitutional Court or European Court of Human Rights; at least 10 years as a lawyer, prosecutor or university professor in law; irreproachable reputation; professional skills required for the position of judge.
Similar criteria are used for the selection of UK SCJ judges. The details of the organisation of the competition and the assessment of the candidates will be set by the SCM. The appointment of SCJ judges will be made by the President of the country on a proposal of the SCM. The President may reject  a candidate based on a reasoned decision, however the SCM will have the right to maintain the candidature if the decision is  voted by at least 2/3 of the Council members in office. 
The SCJ judge will take office on the date indicated in the appointment decree. The term of office of the judge shall end in accordance with the general rules. However, in order to ensure the proper SCJ operation, it is proposed that the judge concerned, with his/her agreement, continue to work at the SCJ beyond the age of 65, on the basis of the decision of the SCJ plenary, until a new judge takes office. 

V. Internal organization of the SCJ
A President selected by the SCM from among SCJ judges and appointed by the SCM for a term of 4 years will head the SCJ. Candidates for this position are proposed to be identified by SCJ judges themselves by secret ballot. The President of the Court shall serve until the next President takes up her/his duties. The role of the SCJ President will be focused on the representation of the SCJ and to coordinate the work of the Court judges. He will also oversee the work of the SCJ Secretary General and Deputy Secretary General of the SCJ. The President of the SCJ will be assisted by a Vice-President of the SCJ, appointed in accordance with the procedure for appointing the President of the SCJ. The Vice-President shall substitute the President in case of absence and shall fill in the vacate the office of President. S/He may also carry out other tasks delegated by the President or set out in the SCJ Regulation.
The most important decisions relating to the organization and administration of the court will be taken by the general assembly/plenum of the SCJ, with the vote of the majority of the judges in attendance. The law will not provide for duties of the SCJ plenum in the area of reviewing specific cases. Also, the Scientific Council will be maintained within the CSJ. The Scientific Council, same as currently, may continue include members with theoretical or practical background in law. 

The new law will not require the establishment of specialized Boards within the SCJ. This is intended to provide greater flexibility to the SCJ. However Boards may be created if deemed necessary by the SCJ plenary. The full Plenary will determine the composition of the SCJ panels on an annual basis. 
 The work of the SCJ clerk office and activities to build uniform practice will be coordinated by the Secretary General of the SCJ. The work of the Administrative Service will be coordinated by the Deputy Secretary-General of the SCJ. It is proposed that the  term in office and the detailed selection procedure be laid down in the SCJ Regulation. The draft law will determine only the limited staffing number of the SCJ Secretariat, whereas its internal structure will be laid down in the SCJ Regulation. The proposed reform does not imply any staff reductions for the SCJ Secretariat (assistants, public officers, technical staff), but only internal restructuring of the secretariat. 

VI. Evaluation of SCJ judges
CSJ judges and new candidates for judge positions will be subject to extraordinary evaluation by the Evaluation Committee that was created based on Law no. 26/2022.
The Evaluation Committee will assess two aspects: the ethical integrity and wealth of current SCJ judges and of the new candidates for vacant positions in the SCJ. For this purpose it is proposed that the mandate of the existing Evaluation Commission (pre-vetting commission) is extended by one year.   
Following the evaluation, the Evaluation Commission will draw up an evaluation report, which will be submitted to the SCM for confirmation. Failure of this stage of the evaluation will lead to the suspension and dismissal of the judge, and the potential consequences of professional safeguards and rights.
If the applicant was successful in this first step of the evaluation the SCM, through the Judges’ Performance Evaluation board, will evaluate the candidate based on a third criterion — the professionalism relevant for the position held by the candidate.
SCJ judges who passed the integrity and professional assessments will continue to work at the Court without the need to reconfirm them in office. 
It is proposed that SCJ judges who will not pass the assessment of professionalism will be required to attend to a special training course at the National Institute of Justice (similar to the Albanian model), and after completion of which they will have the right to fill the vacant positions in SCJ or to be transferred to other vacant positions of judge in courts of appeal or district courts, but only after completing a professional.

VII. The appeal process
With regards to appeal process, the decision of the Evaluation Committee on the evaluation failure could be appealed in the SCM; the SCM will grant the judge all guarantees of a fair trial. 
The person who did not pass the integrity assessment will be able to challenge the CSM's confirmation/non-confirmation decision at the SCJ, according to the order established in the Administrative Code. For this purpose, a panel of 3 evaluated judges will be formed within the SCJ. This panel will have a temporary character, and upon completion of this function, the judges will be able to return to their previously held positions.
Pending the formation of this panel, the right of appeal may be suspended. This will depend on when the positions for the panel will be announced for application. 
The person who promoted integrity assessment, but did not pass the professional evaluation carried out by the Performance Evaluation Board within the SCM, will be able to challenge the respective decisions according to the general order provided in the Administrative Code.
If in the meantime the amendments to the Administrative Code will enter into force, by which the competence to examine appeals against the decisions of the SCM will be given to the SCJ, then they could be examined by the panel of 3 judges, mentioned above.

[bookmark: _GoBack]Additionally, it is proposed that the salary for SCJ judges who have passed the evaluation or who will be appointed according to this law be increased. The salary increase is necessary to exclude good judges from leaving the system until the evaluation. 
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